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REACH Importer responsibility

Scope of discussion

In the present REACH regulation text (june, 2006), there exists a fundamental choice to be made as to whom is to act as registrant for a particular substance imported from a third country. The obligations will generally fall upon the importer, but a non-EU manufacturer has the option of appointing an “only representative” (Art. 8). A consequence of having appointed an “only representative” is that all actual ‘importers’ will be regarded as downstream users of the (registered) substance. (See text at the end).

If however, an “only representative” has not been appointed, the next question is; who in fact is the importer? That is the issue being dealt with in this paper.

In the REACH text the definition of import is given as: “the physical introduction into the customs territory of the Community”. Correspondingly, the importer is “any legal or natural person established within the Community who is responsible for import”.

With the reference to the customs territory and the requirement to be established in the Community, it is clear that the definitions are intended to match the ‘normal’ customs rules.

The standard procedures involved in customs clearance of goods can therefore be used as a reference point in deciding which party involved in a transaction is acting as an importer in terms of the obligations under the REACH-regulation.

General importer responsibility

As an example, a Danish sales company buying a product from a Japanese producer has the import responsibility. Today this relates to customs only, but tomorrow it will include obligations under REACH:
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Free customs zone

The product may enter EU via a free customs zone, and in that case the import responsibility is with the company, who formally transfers the product from the free zone and into the EU:
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In the example above, it is still the Danish sales company, who has the import responsibility, and not the German company arranging the transfer from Japan into the free customs zone.

Agreements to transfer the importer responsibility

The company taking on the actual customs handling may however not always have the import responsibility. Legally binding agreements may exist which describes that they are only doing the customs handling on behalf of a third party within EU. 

An example could be a Danish distributor, who is involved in a commercial transaction with a Japanese producer with a European office. The Danish distributor is taking care of the customs handling, but the commercial sale is handled according to a Sales and Purchase agreement between the European Office of XX and the Danish distributor. The agreement states that the Danish distributor is only acting on behalf of the European office for XX, when doing the customs handling. The commercial agreement between the two parties may also refer to INCO-terms to further specify their agreement.
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In the above example, it is the European office for XX, who has the formal import responsibility. If there is no written agreement, the import responsibility remains with the Danish distributor taking care of the customs handling.

Speditors and transport companies

The actual customs-handling may also be aided by freight forwarders and transport-companies. Since they act on behalf of a party, the formal import responsibility remains with this party (unless the handling agent has been appointed representatives for a non-EU entity, in which case they may be liable in terms of customs law). 

Distributors acting on commission

In a special situation, the distributor involved in the import of a product may only be involved in order to facilitate the contact between producers inside and outside of EU. The distributor acts on commission from the producer outside of EU assisting in the handling of the order. The actual invoice from the producer outside of EU is however directed towards the final customer, the producer inside of EU:
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In the above case, it is the end-customer EU (the Danish Paint producer), who has the import responsibility. And this is the case even if the distributor assists also in the customs handling, as long as the formal customs papers retain a reference to the end-customer (e.g. in this case the Danish paint producer). 

EFTA countries and importer responsibility

The above examples are relevant for import from all non-EU countries. The EFTA countries (e.g. Norway and Schwitzerland) are outside of the EU, and import from these countries therefore falls within these frames. It is however expected that the EFTA countries will adapt the REACH regulation very soon after its entry into force, and when this has taken place, products bought from these countries will no longer be regarded as EU-imported products. At this point, the importer responsibility “changes hands”. Taking import via Norway as an example:
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Relevant texts:

From Common Position, adopted by the Council on 27. June 2006

Article 8

Only representative of a non-Community manufacturer

1. A natural or legal person established outside the Community who manufactures a substance on its own, in preparations or in articles, formulates a preparation or produces an article that is imported into the Community may by mutual agreement appoint a natural or legal person established in the Community to fulfil, as his only representative, the

obligations on importers under this Title. 

2. The representative shall also comply with all other obligations of importers under this Regulation. To this end, he shall have a sufficient background in the practical handling of substances and the information related to them and, without prejudice to Article 35, shall keep available and up-to-date information on quantities imported and customers sold to, as well as information on the supply of the latest update of the safety data sheet referred to in Article 31.

3. If a representative is appointed in accordance with paragraphs 1 and 2, the non-Community manufacturer shall inform the importer(s) within the same supply chain of the appointment. These importers shall be regarded as downstream users for the purposes of this Regulation.

- - - -

Article 4

General provision

Any manufacturer, importer, or where relevant downstream user, may, whilst retaining full responsibility for complying with his obligations under this Regulation, appoint a third party representative for all proceedings under Article 11, Article 19, Title III and Article 52 involving discussions with other manufacturers, importers, or where relevant downstream users. In these cases, the identity of a manufacturer or importer or downstream user who has appointed a representative shall not normally be disclosed by the Agency to other manufacturers, importers, or, where relevant, downstream users.

From FAQ – Questions relating to who may act as a registrant

2.2.10. May non EU manufacturers of preparations or articles appoint an ‘only representative’?

· Yes, an ‘only representative’ may only be appointed by a non-EU manufacturer of a substance (on its own, in preparations, or articles), a formulator of a preparation, or producer of an article. In case an “only representative” is appointed, the importers shall be regarded as downstream users.

2.2.11. What is the difference between the role of conventional ‘sole representative’ and ‘only representative’ in art 8?

· The “only representative” needs to have ‘sufficient background in the practical handling of substances and information related to them’ where as the sole representative in current legislation just had to be designated by the non-EU manufacturer.

2.2.12. Why should non EU manufactures use an ‘only representative’? 

· The non EU manufacturer is free to choose whether to appoint an ‘only representative’ or to let the importer register his substances. By appointing an ‘only representative’ the manufacturer gets more control over the registration process and avoids having to disclose potentially sensitive information to the importer. Also for EU importers, the ‘only representative’ has advantages; the importer will be relieved from his obligation to act as a registrant under REACH and will be regarded as downstream user.
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